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AMENDMENT TO Bankrupt ACT—REDUCTION OF FEES— 
Fees OF CLERK OF Districr Court.—Section 18 of the 
amendment to the bankrupt act approved June 22, 1874, pro- 
vides that after its passage ‘‘ the fees, commissions, charges 
and allowances, excepting actual and necessary charges and 
allowances, of, and to be made by the officers, agents, 
marshals, messengers, assignees and registers in bankruptcy, 
shall be reduced to one-half of the fees, commissions, charges 
and allowances heretofore provided for or made in like 
cases.’’ In ve Hunt, bankrupt, it was held by the circuit 
judge of the 8th circuit in a case recently before him, that 
this reduction applied to the fees of the c/erk of the district 
court as well as to the fees, etc., of the other officers therein 
mentioned for services since June 22, 1874. 





Texas CATTLE—PowER OF STATE TO PREVENT THEIR IN- 
TRODUCTION.—A statute of Iowa prohibits the introduction 
into the state, at certain periods, of Texas cattle—not dis- 
eased Texas cattle, or Texas cattle with the so-called Spanish 
fever, but all Texas cattle. In a recent important case in the 
United States Circuit Court for the District of Iowa, Mr. 
District Judge Love held that an act in this broad scope was 
unconstitutional, as in his judgment one state cannot by stat- 
ute prohibit the citizens of another state from introducing into, 
for sale or other purposes, what is by universal law recognized 
as property. The learned judge did not deny that, as a pub- 
lic regulation, the state could prevent the introduction of 
cattle diseased in fact. It is understood that his ruling will 
be carried for review to the supreme court; and in view of 
the known fact that cattle from Texas are apt to have or to be 
infected with a contagious disease, the question is one of some 
difficulty as well as of great moment. 





Those who have had experience in correcting proof for the 
press will scarcely expect us to state that the words ‘‘ Crown 
Law League ’’ in our editorial on ‘‘ Admissions to the Bar’’ 
in our last number, involved a printer’s error. It should 
have read ‘‘ Corn Law League.’” We may add that in the 
couplet of poetry which we quoted the printer reduced the 
expression ‘‘ patient dint’’ to ‘‘ patient dirt.’’ We hasten to 
make this last correction, fearing that the young lawyers of 
Alabama will hardly feel complimented by the allusion. If 
Cardinal Wolsey had been an editor, the great dramatist 
would have made him say— 





““O, how wretched 
Is that poor man that hangs on printer's favors! 
There is betwixt that smile he would aspire to, 
That sweet aspect of printers, and their ruin, 
More pangs and fears than wars or women have ; 
And when he falls, he falls like Lucifer, 

Never to hope again.” 








Kansas Municipal SECURITIES—LATEST PHASES OF THE 
ADJUDICATIONS.—We publish in this number the rulings of 
the United States Circuit Court for Kansas, respecting muni- 
cipal securities. The opinion of Mr. Justice MILLER in the 
principal case, asserts an important doctrine of general inter- 


power to issue such securities, and that to constitute a good 
declaration it must appear on the face thereof, or by recital 
in the bonds made part thereof, that the bonds were issued for 
some authorized purpose or object. The importance of this 
principle is manifest, for if bonds issued by counties contain 
no recital, it would seem to follow that there would be no 
presumption in favor of their validity, and it would devolve 
on the holder, though he were such dona fide, and for value, 
to aver and show by evidence a/iunde, that the bonds were 
issued for some purpose authorized by statute. This view has 
much to support it in one of the latest cases on the subject in 
the Supreme Court of the United States—Nashville v. Ray— 
in which the leading opinion was given by Mr. Justice BRaD- 
LEY, and to which it is our purpose to make, in a short time, 
a special reference. 





Municipal Bonds—Injunction to Restrain—Submit- 
ting Several Propositions at once — Nebraska 
Statute Construed. 


In the Union Pacific Railroad Company v. Merrick County 
(Nebraska), which was a-bill in equity in the United States 
circuit court for that district, by the railroad company as the 
owner of a very considerable portion of the taxable property 
within the county of Merrick, to restrain the county com- 
missioners from issuing $125,000 of the bonds of the county 
to the Midland Pacific Railroad Company pursuant to the 
vote of the people of the county, at an election held on the 
3oth day of August, 1873. The principal ground relied on 
by the complainant was that ‘‘the proposition or question 
submitted involved three distinct subjects to be passed on, and 
consequently the submission was illegal. First, the construc- 
tion of the railroad to Lone Tree. Second, the establish- 
ment of its depot at a particular place. Third, the construc- 
tion of a wagon bridge over the Platte river.’’ In support 
of this position, counsel relied upon Lewis v. Bourbon 
County, decided by the Supreme Court of Kansas, November 
15, 1873, and reported in this journal, anf, p. 16, and upon 
Supervisors v. Railroad Company, 21 Ill. 1873; People v. 
Tazewell County, 22 Ill. 147; Clark v. Hancock County, 27 
Ill., 310, and McMillan v. Lee County, 3 Iowa, 311. 

But the court held the case before it did not fall within the 
principle of those cases, as there were not three distinct pro- 
positions submitted or three separate projects sought to be 
aided. On the contrary only one proposition was submitted, 
viz.: to vote aid to the extent of $125,000 to the Midland 
Pacific Railway Company ; but this aid was to be upon con- 
dition that the depot of the company should be located 
within one-fourth mile of the court-house of the county, and 
upon the further condition that the company would so con- 
struct its railroad bridge over the Platte river, that it might be 
used as a wagon bridge, and would agree that it might be so 
used for ten years, and to that end would keep it in repair 
during that period. 

** These conditions,’’ says the court, ‘‘ are reasonable in 
themselves, and such as the county authorities might, in their 
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terest of the county, and if the vote would have been valid 


without them, we cannot see why they render it illegal. Rail- 


road Company v. Leavenworth, 1 Dillon, C. C. 394, 398; 


Railroad Company v. Baltimore, 21 Md. 93; Phillips v. | 


Albany, ef a/., 28 Wis. 340; Lawson v. Railroad Company, 
30 Wis. 597; Rhey v. Railroad Company, 28 Penn. 261; 
ib. 318.” 





Sale of Unclaimed Packages Without Opening 
Them. 

It is well known that express companies are in the constant 

habit of selling unclaimed packages which have remained in 


their hands uncalled for during the time provided for by con- | 


tract or by law, without opening them, under the pretence that 


better prices are obtained where the bidders are kept igno- 
‘That this mode of sale, if fairly pur- | 


rant of their contents. 
sued, would operate as a fraud upon the owners of valuable 
packages in most instances, cannot be questioned. But it 
operates a double fraud; for it is not to be expected that 
dishonest agents will not find means to open the packages 
beiore the sale, and ascertain the value of their contents, 
and by so doing, procure the valuable packages to be 
bid in for a small sum, for themselves or their friends. We 


are not surprised, therefore, to learn that under the Pennsyl- 
vania statute (Purdon’s Dig. 220) providing that express com- 


panies may, after holding unclaimed packages a certain length 
of time, ‘‘expose’’ them to sale, etc., the supreme court of 
that state. has held that selling the packages unopened and 
describing the contents as unknown is a fraud upon the rights 
of the owner, and the company is liable for the value of the 
goods. The case in which this ruling is made is Adams Ex- 
press Co. v. Schlesinger, 6 Legal Gazette, 191. 

In delivering the opinion of the court, Mercuk, J., said: 

‘* The first and second sections of the act of 14th Decem- 
ber, 1863. Pur. Dig. 220, pp. 6 and 7, under which the plain- 
tiff in error proposed to sell the property authorized the com- 
pany to ‘‘expose’’ it to sale at public auction. The fair 
meaning of ‘‘expose’’ in this statute obviously is ‘‘ to ex- 
hibit,”’ ‘‘to bring into view,’’ “ display,’’ to ‘‘ point out or 
show to the bystanders.’’ Selling the trunks with the goods 
locked up in them, and describing the contents as unknown, 
withholds from the bidders all knowledge of the character or 
value of the contents, and clearly was not within the mean- 
ing of the law which directs the manner of sale. This man- 
ner of selling goods of any value is unjust to the owner. It 
is no answer for a corporation to say that by this method its 
sales in the aggregate produce quite as large a sum as if the 
articles were exposed to view. The company may not suffer, 
yet great injustice be done to the owner of valuable goods. 
There is no just reason why his goods should be sold at a sac- 
rifice, to enable the almost worthless property of another to 
be sold for more than its value. Such a mode of selling is 
unjust to the bidders, generally they will not stand upon 
equal ground. The strong probability is, that the contents 
will be known to one or more of the agents, and all packages 
that are really valuable, will be struck down at low prices to 
some one acting in the interest of the knowing agent. In 
this very case, the evidence shows that the contents of the 
trunks were actually examined by one of the agents of the 
company before the sale, yet each was sold as contents un- 
known, for a few dollars.’’ 
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| Rights in Literary Property. 

_ A motion was argued in the Supreme Court Chambers in 
| New York, before Judge LAWRENCE, on the 26th of January 
last, for an injunction on behalf of Mr. Bret Harte, to re- 
strain R. M. De Witt from publishing a book, the authorship 
of which was attributed to Mr. Harte. It appeared the de- 
fendant had published four chapters of a story written by Mr. 
Harte about ten years ago, and that the remaining ones, mak- 
ing up the volume, were written by some unknown person. 
To the whole story Mr. Bret Harte’s name was prefixed, and 
at the end of his portion of the work appeared an explana- 
tory note. An injunction, granted on this statement of facts, 
was on Friday ordered to be continued by Judge LAWRENCE. 

In delivering his opinion, the learned judge said : 

‘*] think that the plaintiff has such an interest in his name 
and reputation as an author as entitles him to invoke the aid 
of a court of equity in restraining the defendant from falsely 
representing that a literary production, published and sold by 
the defendant, is the work of the plaintiff. On the papers it 
seems to me that the act of the defendant is calculated to mis- 
| lead the public and to induce the purchase of the work refer- 
| red to in the complaint, under the impression that the same 

The case seems to me te 
| be analogous to that of a trade-mark. ‘The principle upon 
| which relief is granted in such cases is that the defendant shall 
| not be permitted, by the adoption of a trade-mark which is 
untrue or deceptive, to sell his own goods as those of the 
plaintiff, thus injuring the latter and defrauding the public. 
Newman vy. Alvord, 51 N. Y. 189. Now in this case the gen- 
eral public would, it seems to me, be misled, from the title- 
page of the book in question, into supposing that the whole 
of the book was the production of the plaintiff, and certain 
facts seem very strongly to point a conclusion that it was the 
design of defendant to thus mislead the public. There would 
have been no difficulty in printing the note, which is to be 
found upon page 34 of the book, upon the title-page, where it 
could be seen and read by everyone applying to purchase the 
book. ‘The fact that the note does not appear upon the title- 
page, where it would be likely to be seen by the party intend- 
ing to purchase, coupled with the fact that the title-page rep- 
resents, or certainly conveys the impression, that the whole 
book was written by the plaintiff, some of whose other works 
are also there referred to, is pretty conclusive evidence that 
the defendant intended to mislead every person, who should 
become a purchaser of the book, into the belief that the same 
was the exclusive production of the plaintiff. I think it no 
answer to these observations to say that every one who reads 
the book must necessarily read the note at page 34. That 
note is better calculated to call the attention of the purchaser 
to the fact that he has been deceived than to prevent his de- 
ception. It is not likely to be read until the wrong has been 
done—/. ¢., until the book has beensold. Entertaining these 
views I shall direct that an order be entered continuing the 
injunction until the cause can be tried. Plaintiff to have $10 
costs of motion.” 





| was wholly written by the plaintiff. 


} 





Municipal Indebtedness in England. 
The practice of contracting municipal indebtedness evi- 
denced by bonds and payable in tie future, prevails in Great 
Britain as well as in this country, though not to the same ex- 
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tent, nor for purposes so distinctly ex/ra-municipal as here. 
The following article from the London Pall Mall Gagette, on 
the subject, will interest our readers, as showing the extent of 
municipality debts in England, and the general purposes for 
which they were contracted : 

“*It appears from a parliamentary paper just delivered that 
the total amount of unliquidated loans chargeable against the 
county and borough authorities of England in 1872 was £ 33- 
406,000, and that the original sum borrowed was £ 41,907,- 
ooo ; therefore, £ 8,500,000 had been paid off. ‘The unpaid 
county loans were rather less than £3,000,000 ; those of the 
boroughs amounted to £ 30,440,000, or more than ten times 
the former. The loans raised by the counties were chiefly ef- 
fected for the purposes of building prisons and lunatic asy- 
lums, but minor wants have been occasionally met by loans— 
such as the erection of police stations, militia depots, etc. 
The town requirements have been naturally heavier and far 
more diversified than those of the rural districts. To the or- 
dinary loans of the municipal corporations the moneys which 
the town councils have raised as improvement commissioners 
or as sanitary authorities are added. ‘Thus, the city of Bris- 
tol, for example, whose indebtedness is stated to be £1,181,- 
647, has it thus divided in the return: The corporation bond 
debts, £61,350; debt of the Bristol docks, £716,781; debt 
under the provisions of the Local Government Act, £323,- 
515. The more usual period for which the counties have bor- 
rowed money are twenty and thirty years. There are numer- 
ous instances, however, of shorter terms, especially in Lanca- 
shire. The rate of interest usually ranges between 4 anid 5 
per cent., occasionally under 4 per cent. Middlesex, whose 
earliest loan within the scope of this return dates forty years 
back, has in all borrowed £1,008,600, and paid off rather 
more than one-half, or £508,000. Inthe boroughs, loans for 
twenty and thirty years, as well as for briefer terms, are com- 
mon ; but they are frequently contracted for fifty years, and 
in certain cases for one hundreds or even more. Thus Roch- 
dale, under its Waterworks Act, has one hundred years, com- 
mencing in 1876, to pay off a loan of £196,000. Oldham 
took a loan in 1853 of £250,000 for gas and Waterworks, re- 
payable.in one hundred and twenty years, with 4 per cent. in- 
terest. The rate paid by the towns appears to have 
been about the same as in the counties. Oldham raised 
some money at 3 1-2 per cent., and Middlesborough is stated 
to be subject for some of its loans to 6 1-2 per cent. interest. 
In certain of these Middlesborough cases the 6 1-2 per cent. 
‘* includes interest and redemption,’’ probably it does in all. 
The heaviest loans raised for a single purpose are, apparently, 
by Manchester, £3,000,000, for waterworks and improve 
ments; by the city of London, £2,475,000, for Holborn 
Valley improvements; and by Liverpool, £2,204,000, for 
waterworks. Some of the moneys borrowed by the city at 
rates exceeding 4 per cent., the corporation, on renewal, re- 
duced to a lower rate. Sometimes the town debts are extin 
guished by equal annual instalments of principal and interest ; 
sometimes that end is provided for by the creation of a sink- 
ing fund, through a specified yearly per centage on the orig- 
inal loan.’’ 





The Publication of Legal Notices. 


A bill has recently been in the hands of Governor Dix, of 
New York, establishing what is known as a “legal paper’’ in 
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New York city, which was to be a medium of legal advertis- 
ing, and which was to be paid $15,000 a year for publishing 
court calenders. We have not heard whether the governor 
approved it or not, but we noted the fact that the daily 
papers were greatly opposed to it on grounds of principle as 
well as of interest. It would have diminished their advertis- 
ing patronage. They asserted that legal advertisements, by be- 
ing published in such a paper, would be hid away from the 
public eye, but they did not tell us that they are already hid 
away by being divided between the twenty-five or thirty pa- 
pers whose columns receive such advertisements in that great 
city. ‘The New York Council of Political Reform, however, 
took the matter up and gave some show of respectability to 
the opposition to the bill. If anything could properly char- 
acterize the newspaper opposition to it, it would be an asser- 
tion made by the New York Evening Post that the daily pa- 
pers of that city publish the court calenders gratuitously. 
Unless we are greatly mistaken there is no daily paper in that 
city which publishes full and trustworthy court-calenders, ex- 
cept the Daily Register, a legal journal. 

Upon the subject of the sustentation of legal journals (if we 
might borrow a word from our Presbyterian friends) it may be 
observed that nearly all the weck/y law journals in the United 
States appear to owe their support largely to legal advertising. 
The Chicago Legal News and Philadelphia Legal Intelli- 
gencer are conspicuous examples of this, although the former 
unquestionably has a great circulation. These journals carry 
enormous lists of legal advertisements compactly printed in 
fine type. If we mistake not, the Albany Law Journal, the 
Philadelphia Legal Gazette, and the CenrraL Law JOURNAL 
are the only weekly law journals whose subsistence is not de- 
rived in part from this source. Most of the American weekly 
law journals have either been made mediums of legal adver- 
tising by rules of court, as in Pennsylvania, or by special stat- 
ute, asin case of the Chicago Legal News. In Missouri every 
newspaper may be a medium for the publication of legal no- 
tices. 1 Wagn. Stat. p. 609-10, § 42; 2 Ibid. p. 1009, § 
17. And it was held in Kellogg v. Carrico, 47 Mo. 157, that 
a paper devoted exclusively to the dissemination of /¢ga/ in- 
telligence is a ‘‘newspaper ;’’ so that where a deed of trust 
provided that notice of the sale should be given in some St. 
Louis ‘‘ newspaper,’’ a notice in the S¢. Louis Legal Record 
and Advertiser—a daily law journal—was good. The court 
said: ‘‘ It is not the particular kind of intelligence published 
that constitutes one publication a newspaper rather than an- 
other. Newspapers are devoted to the dissemination of in- 
telligence on a great variety of subjects, such as politics, com- 
merce, temperance, religion, and so on ; and the law and le- 
gal topics and occurrences are not excluded from the range of 
newspaper enterprise. A paper devoted to the gathering up 
and dissemination of legal news among its readers, is, or at 
least may be, a ‘‘newspaper.’’ We suppose the court mean that 
if itis something more than a mere advertising sheet or a 
court calender, it is a newspaper. The Missouri statute which 
regulates the publication of notices to non-resident defend- 
ants in the commencement of suits, is as follows: ‘‘ Every or- 
der against non-resident, absent or unknown defendants, 
shall be published in some newspaper published in this state, 
which the court, judge or clerk making the order, may desig- 
nate as most likely to give notice to the person to be notified ; 
the publication shall be for four weeks, successively, the last 
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insertion to be at least four weeks before the commencement 
of the term at which the defendants are required to appear.”’ 
2 Wagn. Stat. p. 1009, § 17. 
to execution sales it is provided that notice shall be 
given “by advertisement in some newspaper printed 
in the county, if there be one regularly published, weed/y or 
daily, and if not, by at least six printed or written handbills,”’ 
etc., r Wagn. Stat. p. 609-10, § 42. Under these statutes 
and the foregoing decision, there would seem to be no doubt 
that a law journal ‘‘weekly or daily,’’ which is not a mere 
advertising sheet, may be a legal and proper medium for 
the publication of legal notices. It is, however, provided 


by a statute applicable to St. Louis county, in regard to sher- | 
iff’s sales, that the sheriff of St. Louis county shall advertise | 
all sales made by him under execution or other lawful pro- | 
| a creditor’s petition was filed against Obear in the District Court 
| for the Eastern District of Missouri, stating that, being a broker 
| and trader, he did, on the 28th day of May, 1873, suspend, and 


cess from the courts of said county, for twenty consecutive days 
previously to the day of such sale and publication. This would 
prohibit the sheriff of St. Louis county from advertising ju- 
dicial sales in a weekly journal of any kind. The general 
statute above quoted, in regard to the publication of non- 
resident notices, appears, however, to be in force in St. Louis 
county as well as elsewhere throughout the state. 

The advantage and proprety of concentrating all legal ad- 
vertising in one journal in each county are so obvious that none 
except certain newspaper publishers can fail to see it. The 
policy of the law is, to give notice to the absent or unknown 
defendant, if possible ; or, in case property is to be sold un- 
der judicial process, to notify the largest number of those who 
will be interested in purchasing. Where the legal advertising 
of a county is distributed among a large number of journals, 
neither of these objects is attained. To attain the desired 
object such notices ought either to be published in @//, or else 
concentrated in one. To publish them in all is beyond the 
question. It would in many instances make litigation so 
expensive that litigants would seek their rights 77 e¢ armis, 
rather than in a court of justice. The only objection which 
could be urged to thus concentrating them in one journal is 
that it would savor of monopoly. To this it may be answered 
that the object of publishing such notices is not to feed and 
support newspapers, but to protect the rights and interests of 
litigants. While such an arrangement might very likely ben- 
efit the particular journal which should do the advertising, it 
would be a much greater benefit to the litigating parties ; be- 
cause the expense of publishing such notices, if all were pub- 
lished in one journal, could be greatly reduced below what is 
at present paid. Asit is now, under the Missouri law, it is 
clearly a monopoly—not in a particular newspaper, but in the 
clerk or sheriff to whose discretion is left the distribution of 
these favors. If so disposed, he turns it into a matter of per- 
sonal revenue by contracting with certain journals to publish 
these notices at prices less than allowed by law, and pocket- 
ing the surplus. There is good reason to believe that this is 
frequently done in this state ; and that litigants, instead of 
having such advertising done at the lowest competing rates, 
are thus compelled to pay a premium to dishonest and corrupt 
officials. 

—THE court of commissioners for the distribution of the Geneva Award 
will meet at Washington on the 22d inst. 





—Gen. WixuiaM S. HILLyer, the last of General Grant’s original staff, 
and a well and favorably known member of the legal profession, died in 
Washington on the 12th inst., of congestion of the lungs. 


By the statut> relating | 
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Dashrept Act — Retroactive Operation of Amend- 
ment of June 22, 1874. 


I, Jn re OBEAR AND Jn re THOMAS. 


United States Circuit Court, Eastern District of Missouri, Fuly 
8, 1874. 


Before DILLon, Circuit Judge. 


1. Bankrupt Act—Retroactive Operation of Amendment of June 22, 1874.— 
While the late amendment to the bankrupt act is retrospective in its operation so as to 
bring within it all cases commenced since December 1, 1873, and in which at the tim: 
of the p ge of said | (June 22, 1874), the petitions for the adjudication re 
mained to be acted on, yet it does not annul or disturb j dered or adjudi 
A noose made and in force at the time of the taking effect of s said eimatinent. 

These are petitions for review under section 2 of the bankrupt 


act. 
Facts in the case of E. G. Obear: On the 4th day of May,1874, 








did not within fourteen days, nor at any time thereafter, resume 
payment of his commercial paper. To an order to show cause 
Obear appeared on the 13th day of May and admitted the petition, 
and he was thereupon, on ¢hat day, by the court, adjudicated and 
declared a bankrupt, and subsequently, June 22d, an assignee was 
elected, to whom a deed of assignment was made, and was regu- 
larly proceeding in the discharge of his duties until June 3oth, 
when the district court, o# zfs own moticn, made the following or- 
der: ‘It is ordered that the petitioning creditor amend his peti- 
tion within thirty days so as to conform to the 12th section of the 
act of Congress, approved June 22d, 1874, in the following re- 
spects, to-wit : 

‘‘ st. By alleging that the number of unsecured creditors who 
have joined therein, constitute, at least, one-fourth in number, and 
that the aggregate of their debts, provable under this act, amounts 
to, at least, one-third of all the debts so provable. 

“2d. Said amended petition shall be signed and verified by the 
first five signers thereof, if so many there be, in the manner and 
form required by said act. 

“3d. The allegation in the original petition of the suspension of 
the debtor’s commercial paper for fourteen days, shall be so 
amended as to aver the suspension and non resumption thereof 
within a period of forty days before the filing of the original peti- 
tion of his commercial paper made or passed in the course of his 
business as such broker or trader. 

“And it is further ordered that all other proceedings in the case be 
stayed until said amended petition is filed.” 

To this order the petitioning creditor, the bankrupt and certain 
secured and unsecured creditors excepted; and it is to have the 
same reviewed that the petitioning creditor has brought the 
present petition. 

Facts in the case of James S. Thomas: In this case a creditor’s 
petition was filed against Thomas on the 25th day of April, 1874, 
duly charging as an act of bankruptcy the suspension of his com- 
mercial paper on the 15th day of November, 1873. Such proceed- 
ings were had that Thomas was regularly adjudicated a bankrupt 
on the 25th day of April, and his case referred to a register.’ Cred- 
itors met on May 3oth, and resolved to proceed under section 43 
of the bankrupt act, and appointed a committee of one, John G, 
Priest, as trustee, to whom all the property of Thomas was con- 
veyed, and who has since then been engaged in winding up and 
settling the trust. On the 30th day of June the district court, cn 
its own motion, entered an order similar to the one in Obear’s 
case, above given, and which was excepted to in like manner, and 
is now here for review at the instance of the petitioning 
creditor, the bankrupt and other creditors. 

F. B. Woodward, for Obear’s creditors; Aii/ S&» Bowman, for 
Thomas’ creditors. 
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No appearance contra, 


D1LLon, Circuit Judge.—In both the cases before me the pro- | 
ceedings in the district court were commenced after December 1, 
1873, and the adjudication of the debtors as bankrupts was made 
before the late act amending the bankrupt act took effect, and in | 
neither of the cases had the estates then been fully settled. 

The recent amendment to the bankrupt law makes several im- 
portant changes in respect toinvoluntary bankruptcy, and among 
other changes it requires that at least one-fourth in number of the | 
creditors, representingjone-third in amount of the provable debts, | 
shall petition for the adjudication ; and the time of the suspension 
of the payment of commercial paper, constituting an act of bank- 
ruptcy, is extended from fourteen days to forty days, and it pre- | 
scribes and limits what shall be considered such paper. | 

The amendatory act approved June 22d, 1874, is made retroact- | 
ive in the following language: | 

“The provisions of this section shall apply to all cases of com- | 
pulsory or involuntary bankruptcy commenced since the Ist day | 
of December, 1873, as well as to those commenced hereafter. 
And in all cases commenced since the 1st day of December, 1873, 
and prior to the passage of this act, as well as those commenced 
hereafter, the court shall, if such allegation as to the number or 
amount of petitioning creditors be denied by the debtor by a state 
ment in writing to that effect, require him to file in court forthwith 
a full list of his creditors, with their places of residence and the 
sums due them respectively, and shal! ascertain, upon reasonable | 
notice to the creditors, whether one-fourth in number and one- 
third in amount thereof, as aforesaid, have petitioned that the 
debtor be adjudged a bankrupt. But if such debtor shall, on the 
filing of the petition, admit in writing that the requisite number | 
and amount of creditors have petitioned, the court, if satisfied that 
the admission was made in good faith, shall so adjudge, which 
judgment shall be final, and the matter proceed without further 
steps on that subject. And if it shall appear that such number and 
amount have not so petitioned, the court shall grant reasonable 
time, not exceeding, in cases heretofore commenced, twenty 
days, and ir cases hereafter commenced, ten days, within 
which other creditors may join in such petition. And it, 
at the expiration of such time so limited, the number and amount 
shall comply with the requirements of this section, the matter of 
bankruptcy may proceed; but if, at the expiration of such limited 
time, such number and amount shall not answer the requirements 
of this section, the proceedings shall be dismissed, and in cases 
hereafter commenced, with costs,’’ etc. 





Undoubtedly the new act is retrospective in its operation so as to 
bring within it all cases commenced since December Ist, and in 
which, at the time of its passage, the petitions for the adjudication 
remained to be acted on. 

Without entering upon the enquiry as to the competency of Con- 
gress to annul by mere legislative declaration prior adjudications 
of bankruptcy, regularly made, in pursuance of laws in force at 
the time, and the conveyance and acts thereunder, I am of the 
opinion that Congress did not intend by the amendatory act to 
overturn or disturb adjudications then already made and in force. 
The arguments in support of this view are derived from the lan- 
guage of the amendment; from the accepted principle of con- 
struction that statutes are to have no further or greater retrospec- 
tive operation than plainly appears to have been the legislative in- 
tention, and from the failure of Congress to make any provision 
for the necessary consequences of setting aside all adjudications 
in bankruptcy, andall acts done under them throughout the United 
States for the seven preceding months. 

While the language making the law retroactive as to cases com- 
menced since December Ist is very broad and applies to “all 
cases"’ commenced since that day and prior to the passage of the 
amendatory act, yet it is obvious that the purpose of Congress 
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| able them to participate equally in the benefits of the new pro- 


visions. But it is implied from the nature of the proceedings and 
the steps that are prescribed to be taken ip respect to both old and 
new cases, that by the language quoted, Congress contemplated 
pending cases in which no adjudication had yet been made. The 


| law requires the adjudication to be made upon the /etition of cred- 


itors, and as amended, requires a given proportion of the creditors 
to concur, and limits the time within which, both as to old and new 
cases, the requisite number and amount must join in the petition. 
The court determines whether the requisite number and amount 
have or have not petitioned—if they have, the matter proceeds 
and the adjudication will or will not be made, depending upon 
whether the alleged acts of bankruptcy are or are not established. 
On the other hand, if the statutory requirement as to the number 
and amount of creditors is not met, the provision is that the pro- 


| ceedings shall be dismissed. All this clearly shows that Congress 


had in contemplation case; in which no adjudication had been 
made, for these steps are all preparatory to an adjudication, and 
this view is further confirmed by the provisions of section 13 
amending section 40 of the original act. 

Besides, it is impossible to suppose that Congress overlooked 
the fact that throughout the United States, between Decemberand 
June, there were many hundred cases in bankruptcy in which ad- 
judications had been made and which were in various stages of 
progress, some in which little had been done, others in which 
property had been sold, suits decided, and dividends made, but 
which were not yet entirely closed. If it had been intended by 
Congress to annul all that had been done under the bankrupt act 
since the first day of December, overturning adjudications, and 
disturbing settlements, payments, dividends, conveyances, etc., it 
is quite incredible that provisions would not have been made for 
this extraordinary and confused state of affairs. The amenda- 
tory act is silent as to the rights and remedies of the various par- 
ties who would be affected by legislation having this grave and ex- 
tensive retrospective operation. The argument, then, is a strong 
one that no such consequences were intended; and the more so 
since the retroactive provisions may have full effect given them by 
holding them as intended to apply to all cases commenced since 
the 1st day ot December which had not progressed to an adjudi- 
cation at the passage of the amendatory act. ' 

I am of opinion, therefore, that the orders of the district court 
in each of the cases under review were erroneous, and they are 
accordirgly reversed. These orders were purposely made as they 
were, not as necessarily embodying the opinion of the district 
court, but that they might present for review cases which would 
measure the scope of the retroactive operation of the amendatory 
act. And what I hold is that it does not affect decrees or adjudi- 
cations then made, while conceding that its remedial provisions 
do in many respects apply to cases brought since December Ist, 
and which we.e pending when it went into operation, 

ORDERS REVERSED. 


Il. in re ANGELL. 


United States District Court, Eastern District of Michigan, July 
9, 1874. 


Before LonGyear, District Judge. 


1. Bankrupt Act of 1874—Retroactive Provisions.—The provisions of 2 12 of 
the Amendatory Bankrupt Act of 1874, which relate to the number and value of petition- 
ing creditors apply only to cases where the petition for adjudication is still pending, and 
not to cases in which adjudications had passed upon the petition before the approval 
of the act. 

This was on the motion of the bankrupt to dismiss the proceed- 
ings unless the petitioning creditor shall procure other creditors to 
join with him in the petition for adjudication, so that at least one- 
fourth in number of all the creditors, and whose aggregate debts 
shall amount to at least one-third of the debts provable, etc., as 


was to put such cases upon the footing of new cases so as to en- | required by the act of Conyress approved June 22, 1874, entitled 
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‘An act to amend and supplement an act entitled ‘An act to es- 
tablish a uniform system of bankruptcy,’”’ etc. 


The case is one of compulsory or involuntary bankruptcy. The 
petition for adjudication was filed on the 28th day of May, 1874, 
by a single creditor; and, having been filed before the recent act, 
it of course contains no allegation as to number and amount of 
creditors and debts; and it is conceded that the number and 
amount are less than one-fourth and one-third, as required in those 
respects by said act. The debtor failed to appear, and on the 8th 
day of June, 1874, the return day of the order to show cause, he 
was duly adjudicated a bankrupt, and the usual warrant was at 
once issued and was executed. All of which proceedings took 
place, as will be observed, after the first day of December, 1873, 
and before the recent act. 


No objection, whatever, is taken, nor does any exist to the suffi 


ciency of the petition to the jurisdiction of the court, or to the reg | 


ularity of the proceedings, as the law then was ; and it isfully con- 
ceded that but for the said act of June 22, 1874, the proceedings 
and adjudication are unimpeachable. 


The provisions of the act upon which this motion is founded | 


are contained in section 39 of the original act as amended and re- 
enacted, being section 12 of the amendatory act, and they are as 
follows (the portions here involved being in italics): 


“Section 39. That any person residing and owing debts asafore- 
said, who, after the ‘passage of this act, shall” (commit certain 
specific acts), “‘ shall be deemed to have committed an act of bank- 
ruptcy, and, subject to the conditions hereinafter prescribed, shall 
be adjudged a bankrupt on the petition of one or more of his cred- 
itors, who shall constitute one-fourth thereof, at least, in number, 


and the aggregate of whose debts, frovable under this act, amounts | 


to at least one-third of the debts so provable: Provided, that such 
petition is brought within six months after such act of bankruptcy 
shall have been committed. And the provisions of this section 
shall apply to all cases of compulsory or involuntary bankruptcy 
commenced since the first day ef December, 1873, and prior to the 
passage of this act, as well as to those commenced hereafter,” etc. 
LonGYEAR, J.—That the provisions of the recent act requiring 
_ one-fourth in number and one-third in amount of the creditors to 
join in an involuntary petition for adjudication of bankruptcy, 
were intended to apply, and can and must be applied to all cases 
commenced between December 1, 1873, and the passage of that 


act, in which there has been no adjudication, I entertain no doubt; | 


and it has been so held by the District Court for the Northern Dis- 


trict of Illinois. /# re Scammon, 6 Uhi. Leg. N. 328; 1 Cent. Law ‘be 
| this case on the sth day of February, 1874, and an order was made requiring . 


J. 328. But the question here goes beyond that. Jt is whether 
those provisions were intended to apply, and can be applied, to 
cases so commenced, which had passed into judgment before the 
passage of the act. 

The act cannot be given the application and effect contenced 
for, because it involves the vacating and annulling the judgment 


of the court, and granting a new trial. No rule of constitutional | 


law is better settled than that, in a constitutional government, 
with a division of powers, like that of the United States, no leg- 


islative enactment can have the effect and operation to annul the | 


judgment of acourt already rendered, or grant a new trial, es 
pecially as it respects adjudications upon the private rights of par 
ties. ‘‘ When they have passed into judgment,”’ says Justice NEL- 
SON, in State v. Wheeling Bridge Company. cited below, ‘the 
right becomes absolute, and it is the duty of the court to enforce 
it.” (Cooley’s Const. Lim. 93-95 and cases cited; The State v. 
The Wheeling, etc., Bridge Company, 18 How. 421, 431; and see 
also the dissenting opinions of Justices MCLEAN, GRIER and 
WAYNE, at pages 437, 449; Mason v. White, decided by the Su- 


preme Court of Michigan at the January term of 1874, not yet re- | 


ported.) 
Courts will not presume that Congress intended to exceed its 
powers, or in any manner to invade the domain of the judiciary, 


unless such intent is clearly expressed by the words used, or by 
necessary implication. The words used in a statute may be broad 
enough, and they probably are in the statute under consideration, to 
admit of such a construction ; but the courts will in no case give them 
a construction that involves the exercise of an excess of power, 
where, by a more limited application of them, such exercise of 
power is not involved. 

In the present instance the enactment in question is given full 
effect, and in my opinion all the effect Congress intended it should 
have, by applying and limiting it to cases still pending, and un- 
disposed of by adjudication. It is abundantly evident that Con- 
| gress did not intend these provisions to apply to cases already ad- 
| judicated, for the following reasons: 
| I. It was not in their power to do so, as already shown. 
| 2. They did not so expressly enact. 

3. The provisions can have full and consistent effect without 
giving them such application. 

4. They made no provision for the saving of rights accrued or 
acts done under adjudications in cases where the proceedings 
might, under the provisions in question, eventually fail and be dis- 
missed. And this has still greater force from the further fact that 
| they did make such saving provision in case of a discontinuance 
| of proceedings as provided by section 14. Other reasons will 
readily suggest themselves, but the foregoing I consider conclu- 
sive. 

I hold, therefore, that the provisions in question apply only to 
cases where the petition for adjudication is still pending, and not 
to cases in which adjudications had passed upon the petition before 
the approval of the act. 

It results that the motion must be denied. 

ORDERED ACCORDINGLY. 





NOTE.—The retroactive clauses of the late amendment to the bankrupt act 
have already, in several instances, come before the federal courts for construc- 
tion and application. Recently we published the decision of Judge BLop- 
GETT (in re Scammon, ante, p. 328), in which, however, there had been no ad- 
judication. 

Judge HOPKINS, of the United States District Court for the Western Dis- 
| trict of Wisconsin, in the case of Raffaux, bankrupt, decided on the gth inst. 
| held that the amendment did not disturb adjudications already made. The 
| facts upon which the question arose were these: 





The bankrupt has filed affidavit showing that the requisite number of his 
| creditors did not petition for his adjudication according to the 12th section of 
the recent act amendatory of the bankrupt law, and moves that the proceed- 
{ings be dismissed unless a sufficient number join in the petition within the 
time prescribed in said act, The petition was filed against the bankrupt in 


| him to show cause, on the 16th day of February, why he should not be ad- 
| judged a bankrupt, which was duly served upon him. On the 16th of Febru- 
| ary he was adjudged bankrupt by default, and a warrant issued toa messenger 
| in due form, upon which his property was served, and his creditors notified of 
the first meeting before the register to elect an assignee. On the day fixed an 
| assignee was duly chosen by the creditors, who then and there accepted, qual- 
ified and proceeded in the execution of his trust, under the assignment. He 
| was pursuing his duties as such assignee when the amendatory act above men- 
tioned was passed. The question raised by this motion is whether the amend- 
atory act applies to cases in the advanced condition this was when the act took 
effect. ‘ 
The conclusion of the learned judge was expressed by him in the following 
| language: ‘* My conclusions upon the case here presented are, that it is not 
| necessary to amend the petition, where there had been an adjudication before 
the amendment took effect; that the provisions of the amendment in regard 
to the number and amount of the petitioning creditors do not apply to such 
cases; but on the eontrary, hold that the judgment of adjudication based upon 
| a petition conforming to the provision of the law in force when made, is valid, 
and as binding upon the debtor and his creditors as if the amended act had not 
| been passed; that the adjudication removes the case beyond the domain of 
legislative control. The motion of the bankrupt is denied,” 
In The Matter of Rosenthal, bankrupt, before the Judge of the United 
| States District Court for the Western Districts of Missouri, presented the for 
lowing questions as stated in the opinion ef Judge KREKEL: “Can a bank- 
rupt by a mere protest made to the assignee, alleging want of jurisdiction in 
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| 


the court, in a case commenced since the 1st of December, 1874, and prior 
to the late amendments of the bankrupt law, stop the declaring of a dividend 
which could legally be declared under the law prior to the amendments?” 
The court very properly held in the negative, and in the course of its opinion 
remarked : 

“ All parties, debtor as well as creditors, may be willing that the proceed- 
ings pending shall go on to final settlement. It would require a very plain 
provision of law to show that Congress intended to arrest and oust the court 
of the jurisdiction ofa case which had been commenced and prosecuted under 
existing laws and progressed to the satisfaction of all parties.” 


| 
| 
| 
| 


County Bonds— Power to Issue Coupons—Mode 
of Signing—Sufficiency of Declaration. 


NATHANIEL THAYER v. MONTGOMERY COUNTY. 





United States Circuit Court, District of Kansas, Fune Term 
1874. 


Before Mr. Justice MILLER. 


1. If the bonds to which coupons are annexed are properly signed and sealed by the 
officers of the county, it is no defence to an action on the coupons that they are signed 
by only one of the county officers. 


2. A declaration upon county bonds should show by averment, or by recital in the 
bonds made part thereof, that the bonds were issued for some authorized purpose or ob- 
ject. This principle applied, and the declaration held sufficient. 


3. Bridge bonds—construction of local statute respeeting; Kansas Municipal Bond | 
Registration Act construed; Kansas Municipal Bond Curative Act construed ; election 
and conditions precedent to issue of bonds—see cases in note. 


the usual form, signed by the chairman of the board of county 
commissioners, attested by the clerk and are under the seal of the 
county. They are payable to the ‘‘ Leavenworth, Lawrence and 
Galveston Railroad Company, or bearer,” and contain the follow- 
ing recital: “This bond is executed and issued under the pro- 
visions of and in conformity to the laws of the state of Kansas, 
and in pursuance of the vote of a majority of the electors of Mont- 
gomery county, of June 21, 1870.”’ 

The petition set out the bond and coupons in suit in full, but did 
not contain any express averment of the purpose for which the 
county issued the bonds, and such purpose did not appear other- 
wise than on the face of the bonds. The coupons were signed 
only by the county clerk. 

Demurer to petition on three grounds : 

1. That the county clerk had no authority to sign coupons. 

2. That it does not appear that the vote was by the gualified 
electors of the county. 

3. That the authority or right of the county to issue the bonds 
in suit is not averred, and does not appear on the face of the 
bonds. 

N. T. Stevens, for plantiff; Clark, Gamble & Shannon, for the 
county. 

Mr. Justice MILLER, orally overruling the demurrer, said in sub- 
stance : 

I. As to the first ground of demurrer: The bond itself being | 
duly signed and sealed by the proper officers of the county, and | 
the coupons being part of the*bond, it is no defence to the coupons 
that they are not signed by the chairman of the board as well as | 
by the clerk. 

II. The omission in the recital of the bond of the word “ qual 
ified,” in describing the electors is immaterial. The electors aie 
the qualified electors. 

III. The third ground of demurrer presents to my mind a more 
serious question. It is that an authorized, lawful purpose for which | 
the bonds were issued should be alleged in the declaration or be 
recited on the bonds, which are made part thereof. This, I think, | 
is a sound proposition. The power of counties to issue bonds is not 
inherent or general. They are authorized to issue bonds or ne- 
gotiable paper, only for limited or specific objects or purposes and 
hence it should appear by averment in the petition or by recital 


| 
Action on coupons on county bonds. The bonds in suit are in 
| 
} 
| 
| 
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in the bonds that they were issued for one of these specified pur- 
poses. 


I should have preferred that the petition here should have al- 
leged that these bonds in suit were issued by ‘the county in pay- 
ment for stock subscribed by it in the railroad company, but I 
must pass upon Nhe sufficiency of the petition as it stands. The 
petition sets out t\e bond in full, and although my conviction is 
not strong and clear, yet, taking a somewhat liberal view of the 
bonds, I think it can be gathered from them that they were issued 


| under the statute of the state, by the county, to aid corporation 


payee in the construction of its road. In this view, I incline to 
hold, though with some hesitation, that the petition is good. 
ORDERED ACCORDINGLY, 


NOTE,—We append in the form of a note other rulings of the Circuit Court 


| for the District of Kansas, at the June term, 1874. 


Coler v. Wyandott County. 

Bridge Bonds—Local Statute—Election.—<Action on bridge bonds 
issued by the county, reciting that they were issued under the internal improve- 
ment act of 1866, as amended in 1871. Special plea that the bridge for which 
the bonds were issued cost more than $1,000, and that the question of incur- 


| ring the debt was not submitted to the voters at a general election, of which 
| the plaintiff had notice. 


This plea was based upon section 13 of the act in re- 


spect of bridges, of 1867. It was urged in support of this plea that the act 


| last mentioned was an implied repeal of the internal improvement act of 1866, 


as to bridges. But the court (MILLER and DILLON, JJ.) decided otherwise, 
holding that the bridge act of 1867 contemplated the case where bridges were 
to be paid for out of the county treasury, from the ordinary revenue, and that 
the internal improvement act of 1866, as amended in 1867 and 1871, contem- 
plated the case of bridges to be paid for by the issue and sale of bonds, and 
that the vote under the last nomed act need not necessarily be at a generad elec- 
tion, as the act provides that it may be at such ‘time and place as the county 
commissioners may order. 
Grant & Smith, for the plaintiff; Wheat & Cook, for the county. 


January v. Johnson County. 

Registration Act—Municipal Securities.—Before Mr. Justice MIL- 
LER. Theact of the State of Kansas of March 2, 1872, providing for the reg- 
istration of municipal and county bonds, is not a curative act in the sense that 
it takes away any valid defence which the city or county would otherwise have 
to bonds theretofore issued. 

Grant & Smith, for the plaintiff; Mr. Codd, for the county. 


Thayer v. Johnson County. 


Election—Condition Precedent — Curative Act.—The bonds in 
question were issued to the Kansas and Neosho Valley R. R. Co., or bearer, 
part dated in September, 1867, and the rest in June, 1868. There is no recital 
in the bond, except that it purports to be a “ stock bond,” and states that it is 
issued “ by order of the board of commissioners of the county of Johnson.” 
They are signed by the chairman of the board, attested by the clerk, and are 
under the seal of the county. 

The present questions arose on demurrer to several special pleas in the an- 
swer. The general nature of these pleas appear in the opinion. 

Pratt & Ferry and C. W. Blair, for the plaintiff; Codé & Cook, for the 

defendant. 

DILLON, Circuit Judge:—I am of the opinion that the second count of the 
answer is insufficient. It does not deny that the plaintiff is a holder of the 
bonds in suit for value without notice. Part of the bonds were issued after the 
curative act of February 25, 1868 (Gen. Stats. of Kansas, 1868, p. 892.) This 


| act, it seem to me, validates bonds thereafter issued as against the two objec- 


tions urged against them, one of which is that the particular railroad company, 


| to which the subscription was to be made was not named in the order of sub- 


mission, and the other, that the line of the road was not located through the 


county prior tothe election. If the bonds issued in June 1868, under the or- 


| der and vote of 1865, are valid by reason of the curative act of February 25, 


1868, I am inclined to think the bonds issued in 1867, under the same order 
and vote, are also made valid. But, however this may be, the plaintiff, as a 


presumed dona fide holder, may, under the doctrine of the Supreme Court of 


| the United States, recover, as against the matters pleaded in the second coun 


of the answer, no notice thereof to plaintiff being charged in this count. 

The third count is like the second except that it charges notice to the plain- 
tiff of the order of submission, and denies that the plaintiff is a holder for value. 
Under the statute under which the vote in question was taken the supreme 
court of the state has decided “ that some corporation must be named [in the 
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order for the vote] as the recipient of the subscription and bonds, or the pro- | 
ceeding will be without warrant of law and void.” Lewis v. Commissioner, | 
of Bourbon County (1 CENT. LAW Jour. 16.) As the plea in question alleges | 
notice to the plaintiff of this order, it would, if this view be correct, and if the 


doctrine of the state supreme court were followed by this court, be a good de- 
fence. But as to the bonds issued since the curative act, and, as it seems to me 
as to those issued before the same, they are validated by this act. 

As the fourth plea does not charge notice to the plaintiff that the bonds were 
issued without any subscription having been made or stock received, it sets up 
no defence available against an innocent holder of the bonds for value. 

The 6th and 7th pleas set up, the one the failure of consideration, and the 
other, the want of consideration, for the bonds in question, with notice to the 
the plaintiffs. These constitute good defences. Under thestatutes of Kansas, 
bonds can be issued only in payment for stock, and no statute has been cited 
under which, as I think, the transaction of June 19, 1868, can be upheld. Sound 


able modification to render it applicable to our institutions. In fact, the 
law of municipal corporations in America is a peculiar system—a jurispru- 
dence almost sui generis; and we might as well first as last, make up our 
minds to base that jurisprudence upon the deep fvundations of the nature 
and spirit of our institutions. The functions of American raunicipal cor- 


| porations are far more varied and extensive than those of European muni- 
| cipalities. The duties, liabilities and powers of municipalities in this coun- 
| try are not specifically and particularly defined. Much is involved in ob- 


scure and general language, which often requires the most subtle reasoning 


| and analysis to limit and define. The American municipality is, in fact, a 


quasi government, possessing nearly all the functions of a general govern- 
ment. These functions being delegated by the state governments, questions 
are continually arising as to the extent of power delegated, the power re- 


| served, the concurrence of powers, the duty and liability of municipalities 


policy requires that local and municipal officers be kept within the limits of | 
| cisions, upon these and kindred questions, a clear and well-reasoned work, 


their powers. 
The result is that the demurrer to the second, third and fourth counts of the 
answer is sustained—as to sixth and seventh counts, overruled. 





Book Notices. 
LIVES OF THE LORD CHANCELLORS OF ENGLAND. 





3y Lord CAMPBELL. 


York: James Cockcroft & Co. 1874. St. Louis: Soule, Thomas & 
Wentworth. 


‘This beautiful and illustrated edition of this famous work leaves nothing 
to be desired, and affords almost nothing to be criticised. It is produced 
with the same taste that marks the publications of the house of Cockcroft 
& Co., and at a price much less than the English editions can be had for, 
which are no better. 

We forbear any extended notice of a work so well known, both in Great 
Britain and in this country. It has done more to make Lord Campbell 
known to the world than all the labors of his long life as an active lawyer, 
who held, in the course of his career, successively the places of solicitor- 
general, attorney-general, member of parliament, lord chancellor of Ire- 
land, chief justice of the Queen’s bench, from which in 1859 he retired, 
when he was appointed by Lord Palmerston lord chancellor of England, in 
the possession of which office he died in London, in 1861, at the advanced 
age of Soyears. The Lives of the Lord Chancellors was first published 
in 1846, and such has been its popularity that it has gone through several 
editions in England, and been several times reprinted in this country. 
About five years before the death of its illustrious author the whole work 


was carefully revised by him, and in submitting the new edition to the pub- | 


lic in 1856, he declared that it was “in as perfect a state as I can ever hope 
that it may attain.’’ This edition is reprinted from that, and contains a va- 
riety of illustrations, adding to the beauty and value of the work. The 
work has some well-known faults, but they are of minor consequence, and 
it will, perhaps, ever remain ¢4e work on this subject, combining as it does 
all the charm of biography with the instruction of history, and tracing in 
connection with the lives of the chancellors the growth and development 
of English law and English institutions. 

Ture LAW oF MUNICIPAL CORPORATIONS. By JOHN F. DILLon, LL. D. 
Second edition, revised and enlarged. 2 vols. New York: James 
Cockcroft & Co. 1873. 

The second edition of this work is thus noticed by the Albany Law Jour 
nal, March 14, 1874: 

“Tt is not often that law books are composed in a manner so faithful and 
satisfactory as the work of Judge DILLON on municipal corporations. For 
eight years the work grew with the author; it was a part of his legal life; 
he infused into it loving care and intellectual pride, and thus it became the 
product of the author’s genius, ability-and desires. The field in which 
Judge D1LLon labored was essentially a new one in legal literature, al- 
though the materials for a work of the kind had been long accumulating, 
and had become abundant. But no complete treatise on the subject of mus 
nicipal corporations had appeared in America before the work of Judge 
DiLLon; and the English treatises upon the same subject were substantially 
inapplicable, in many respects, to our institutions. The American muni- 
cipal corporation is really a growth ef our own institutions, and has little in 
common with the municipality of Great Britain; consequently, the law of 

England, upon subjects coming under this genera head, needs consider 








under their delegated functions. ‘To construct from the great mass of de- 


has been the endeavor of Judge DILLon. The task was not without man- 
ifest difficulties ; but the author, in connection with his judicial duties, so 


. | far overcame these difficulties as to bring out, in 1872, a complete work of 


800 pages upon Municipal Corporations. ‘The comparative novelty of the 
work, its great usefulness and wide-spread application, combined with the 


New edition, edited by John Allan Mallory, of the New York bar. New | ability and learning with which it had been prepared, made its advent into 


the libraries of the profession and into the courts almost a legal ovation. 
From the very first it received the highest judicial and professional enco- 
miums, and none were found to offer adverse criticism. The favor which 
the first edition received was such that it was soon exhausted, and the au- 
thor has prepared a second and revised edition. The first edition was con- 
tained in one volume; but the second edition contains 200 pages of addi- 
tional matter, and the work is, therefore, divided into two volumes of about 
500 pages each. The author reiterates the fact that he has done all the 
work himself, and has not committed the preparation of the text or notes 
to others, No one who has examined the work would have supposed that 
any part of it had been entrusted to to any less competent hands than his 
own. ‘The whole work is singularly uniform in ability and care, and ev- 
erywhere shows marks of patient and faithful endeavor on the part of the 
author. In the second edition the general arrangement is not altered, but 
the recent cases are incorporated. The principal changes are made under 
the heads of “ Municipal Securities,” ‘‘ Taxes,’ ayd “ Assessments.” The 
large number of recent decisions on negotiable bonds of municipalities are 
embodied in the revised work. The success which has attended the pub- 
lication of this work on “ The Law of Municipal Corporations,’ is a strik- 
ing instance of the appreciation of the profession for law books prepared 
with zeal, care, research and ability. Judge DILLon has, as yet, furnished 
no grander monument of his genius than the present treatise. It is, indeed, 
monumentum perennius @re. 








Summary of Our Exchanges. 


—THE Daily Register for several days past has been publishing the opinion 
of Surrogate HUTCHINGS in the Rollwagen Will case, which has attracted 
considerable public attention. It contains little else of general interest. 

—THE Southern Law Review for July contuins an unusual number of 
interesting articles. Chancellor Cooper contributes another paper on Modern 
Theories of Government. E.S. Hammond, Esq., of Memphis, contributes a 
very interesting and instructive paper, criticising the rule laid down by the 
Supreme Court of Tennessee in Click v. Burris, Knoxville, Term, 1871, that 
in chancery sales when it appears that an increase bid of ten per cent. has 
been offered, the biddings will be re-opened. The rule of the Supreme Court 
of Tennessee is handled without gloves, and reasons are adduced against re- 
viving a pernicious practice which has been abolished by statute, even,in Eng- 
land, which the learned court which has so recently legislated it into existence 
in Tennessee will hardly be able to refute. The Right to Disinherit without 
Cause, is discussed in a short paper by Judge Bliss, of Columbia, Mo., form- 
erly one of the judges of the Supreme Court of this State. Edmund S. 
Mallony, Esq., of Jackson, Tenn., contributes a somewhat exhaustive paper 
on the Wife's Separate Estate. As the law on this subject has been thrown 
into confusion by recent decisions in Tennessee, and is in a transition state in 
most of the states of the Union, discussion of the question is well-timed and 
appropriate. M. F. Taylor, Esq., of St, Louis, criticises severely the 
“* Slaughter-House Cases,"" 16 Wallace, 36. Free discussion of judicial dee 
cisions of this kind is good. There is no court so exalted but that it may 
possibly be benefited by it. A second paper on The Privilege Tax is fw- 

nished by J. S. Wiltse, Esq., of Chattanooga, Tenn. The next paper is 
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entitled The Rule of Private International Law as to Sales made where Law- | 
ful, when the Goods sold are to be removed for Re-Sale where Unlawful. It 
is from the pen of Simon Obermeyer, Esq., of the St. Louis bar. Mr. Ober- 
meyer states the question which he discusses as follows: ‘‘ A. is domiciled in 
Missouri. B. is domiciled in Massachusetts. In the former state there is no 
statute prohibittng the sale of intoxicating liquors. Under the statutes of 
Massachusetts, the sale of such liquors, except for certain specified purposes, 
is unlawful. A. is a wholesale dealer in liquors, and sells to B. a bill of his 
goods. B. tak-s ‘he goods to Massachusetts, and re-sells them in violation of 
the laws of his st«te, B. fails to pay A. the price of the liquors, and A. sues 
him in the courts c) Massachusetts. Can the plaintiff recover? What is 
the remedy of the vencior in the forum of the vendee? Our subject invites 
us to the discussion of tnis question.” And Mr. Obermeyer discusses it at 
considerable length, collecting an unusual number of authorities, which his 
access to the St. Louis bar library enabled him to do. Edward Mc Crady, 
Jr., Esq., of Charleston, South Carolina, discusses in a brief paper the subject 
of Private Communications to Judges, in which he den -unces in severe terms, 
the practices of communicating privately with judges, in regard to causes 
pending in court. ‘‘ The People” is a paper by William O. Bateman, Esq.. 
of St. Louis, discussing the nature of sovereign power in popular govern- 
ments, and tke relation of the people to their constituted governments. A 
valuable paper on the Thirteenth and Fourteenth Amendments to the Federal 
Constitution is contributed by D. D. Shelby, Esq., of Huntsville, Ala. The 
Philosophy of Punishment is considered by Horace Chilton, Esq., of Tyler, 
Texas The Review also contains a digest of the English Law Reports for 
February, March and April; a digest of the decisions of the Supreme Court 
of the United States, and a select digest of State Reports. It also publishes 
an exhaustive opinion of Hon. JOHN R. FLIPPIN, of the Crimipal Court of 
Shelby county, Tennessee, in State v. Miller, on the disqualification of jurors 
in criminal cases, on account of impressions or opinions formed from reading 
newspaper accounts of the facts of the case. Also an opinion of Chancellor 
COopPeER, in which he considers the effect of voluntary settlements with refer- 
ence to the rights of existing creditors, and holds that such settlements are not 
void ger se. Also an opinion of the Virginia Court of Appeals, in Rollo v. 
Andes Insurance Co., holding that bonds deposited with the treasurer of the 
state by a foreign insurance company, under the laws of the state, cannot be 
attached by garnishment at the suit of a foreign creditor of the insurance 
company. The Review also publishes an argument of John Reid, Esq., of 
counsel for the defendants, and representing the depositors, in the case of The 
State of Tennessee v. Samuel Watson, trustee of the State Bank of Tennes- 
see, e¢ a/., delivered before the Supreme Conrt of the United States at its last 
term.. The case involves the legality of bank notes issued in aid of the late 
Confederacy. Mr. Reid being for the depositors, is, of course, against the 
note-holders, and argues that the notes ‘re tainted with illegality, and hence 
invalid. 

—THE American Law Review for July, contains three valuable papers— 
one by Mr. Bigelow, of Boston, being an enlargement of a note from his 
forthcomiug work on the Law of Torts, entitled Fraudulent Representations 
by Agents. Another (anonymous),on The Three Degrees of Negligence ; 
and another on Testamentary Powers of Sale. The rest of this number is 
taken up with a digest of English and American Reports, Book Notices, Sum- 
mary of Events, and an Index and Table of Cases, to accompany Volume 
VIII. 

—THE Chicago Legal News for July 18, publishes an opinion of the 
Supreme Court of the United States, by HUNT, J., in Habich v. Folger, 
holding that the judgment under consideration by the court was binding upon 
the corporation and the receivers, and in case of suit brought by either of 
them against the trustees, would be an indisputable bar to their right of 
recovery in any State in the Union. This is one of those cases which, to be 
understood, the opinion must be supplemented with a statement of the facts. 
As this is not done, it is unintelligible. ‘The News also publishes the opinion 
of federal district judge HOPKINS, of the Western Listrict of Wisconsin, in 
the case of Raffaux, a bankrupt, and credits it to judge LONGYEAR, of the 
Eastern District of Michigan. We notice this opinion elsewhere in this 
number. The News also publishes judge LONGYEAR’'S opinion in re Angell, 
published by us elsewhere in this number. Also the opinion of DILLON, J., 
in Union Pacific R. R. Co. v. Merrick Co., which we notice editorially in this | 
number. Also the opinion of judge KREKEL, in ve Lowenthal, which we 
notice elsewhere in this number. Also an opinion of the Supreme Coust of 
Illinois, by CRAIG, J., in Le Moyne v. Quimby, holding that a creditor @ho 
has his claim against a deceased person's estate, allowed in the county court, 
has no right to file a bill to remove a cloud from the title to the land of the 
deceased, or to settle conflicting interests of the several owners; that the 
allowance of a claim of a creditor against the estate of a deceased person, 
only establishes the debt of the creditor. It differs materially from a judg- 





ment. The Legal News says: “' If it is intended to announce in this opinion 
that a creditor who has a claim allowed in the county court, against the estate 
of an insolvent intestate, cannot file a bill to remove clouds from the real 
estate of such deceased intestate, and to have the real estate sold for the pur- 
pose of paying his own and the other claims against the estate, then we do not 
think it is in harmony with the former opinions of the court." The Lega, 
News says that the Supreme Court of Illinois, in several cases, have said that, 
ordinarily, an execution must issue on a judgment, and be returned unsatis- 
fied, before a court of equity will entertain a bill to reach real estate, in which 
the judgment debtor has not such an interest as can be sold on execution ; 
but in proceedings against intestate estates, which are insolvent, a resort to 
equity may be had without this preliminary step, since, by our statute, an 
execution cannot issue upon a judgment against an administrator; that in 
such a case the administrator must be made a party defendant to the suit. See 
Mc Dowell v. Cochran, 11 Ill. 33; Street e¢ a/. v. Hoagland ef a/., 39 Il. 
265; Bay v. Cook, 21 Ill. 336. The Legal News also publishes an opinion of 
the Supreme Court of Illinois by SCHOLFIELD, J., in Hallida v. Hunt, hold- 
ing that the Illinois patent law of 1869 is unconstitutional. Judge DAvIs, in 
the United States Circuit Court for the district of Indiana, in ex parte Robin- 
son, reported in 2 Chicago Legal News, 297, held that the law passed by the 
egislature of Indiana to regulate the sale of patent rights was void; that prop- 
lerty exists in inventions by virtue of the laws of Congress, and no state has the 


“night to interfere with its enjoyment or to annex conditions to the grant. Unless 


we are mistaken the precise question was before the Supreme Court of Ohio 
and was decided otherwise some years ago. 

The Legal News also publishes an opinion of the United States Circuit 
Court for the Northern District of Uhio, by WELKER, J , in Commercial Bank 
of Cleveland v. Simmons, holding that the right of a national bank to sue in 
the federal courts is not controlled by the judiciary act, and that a national 
bank has the right to bring suit in the United States circuit court of the dis- 
trict where it is located, upon a note endorsed te it by the payee, who is alsoa 
citizen of the state, and a resident of the district. 

—The Albany Law Journal for July 18 contains a very intelligent discussion 
of the question, Can a Judge Direct a Verdict of Guilty ?—the occasion of 
which is the remarkable ruling of Mr. Justice HUNT of the Supreme Court of 
the United States, sitting at isi prius, in the Northern District of New York, 
in the case of The United States v. Susan B. Anthony ef a/.,in which the 
learned justice refused to poll the jury, but directed a verdict of guilty :o be 
entered by the clerk. This ruling, it will be remembered, was strongly cen- 
sured by the house judiciary committee, and also by Senator Carpenter, of the 
senate judiciary committee. We select the following sentences as embodying 
the opinion of the editor of the Albany Law Journal on the ruling in ques- 
tion. ‘In effect, Miss Anthony had no trial byjury. She had only a trial by 
Judge HUNT. This is not wht the constitution guarantees her. We think 
this is so, irrespective of the question of intent. She cannot be pronounced 
guilty until a jury have so found her, as the result of their opinion, and not 
merely as the result of the judge’s opinion.'"" The Albany Law Journal also 
contains a selection from the Solicitor’s Journal, on Warranty of Care, and 
another on Exoneration from Performance of a Contract by Default of the 
other Contracting Party, It also publishes The Oregon Steam Navigation 
Company v. Winsor, on Contracts in Restraint of Trade, published 
in the last number of this journal; and also an opinion by Mr. Justice CLir- 
FORD in the Supreme Court of the United States, holding that a maratime 
lien for advances, gives the person making the advances an insurable interes 
in the vessel. 

—The Chicago Railway Review (by the way, an excellent and well-conducted 
journal in its line) discusses the effect of the recent decision of DAvis and 
DRUMMOND, JJ., on the Potter Railroad Law of Wisconsin, and collates a 
number of articles from other journals on the subject. It also publishes a 
long decision of the Supreme Court of Indiana on the rights of passengers and 
railway companies under 1o0o-mile tickets. We regret that this was printed 
withoutasyllabus. We shail, perhaps, find space to reprint or notice it hereaf- 
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Legal News and Notes. 
—Hon. Geo. H. Brown, who was recently elected chief justice of 
Rhode Island, has declined that position. 


—WASHINGTON city is becoming celebrated as a divorce market. Judge 
WyLik, of the District Supreme Court, has recently been untying them at 
the rate of three or four a day. 

—Ar adjudicature of prizes at University College, London, on Wednes- 
day, June 24th, both the first and second prizes in jurisprudence were 
awarded to young ladies. The lady who took the first prize achieved a 
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like success two years ago in political economy, and the London Athe- 
num (July 27th)‘uses these facts as an argument for the proposed ad- 
missions of females to all the classes in that university, and to degrees in 
the arts and in law. 


—It is common enough for wives to apply tothe courts and get divorces | 
in cases of cruel treatment by their husbands, but 1arely is an application | 


made by a husband for divorce on the ground of cruel treatment by a wife. 
Such a case came up, however, before Judge WEsTBROOK in the supreme 


court yesterday. Jules D. Meyer, the complainant, charged his wife, Helen | 


D. Meyer, with cruel and inhuman treatment, and so satisfied was the judge 
with the truth and gravity of the complaint that he granted the divorce, 
though, as he said, with great hesitation and reluctantly. There is, then, 
after all, law for the man as well as for the woman when the case is clear. 
—New York Herald, Fuly 7. 


—THE frequent occurrence of railroad accidents, occasioned by some 
fault or negligence of the employees of the road, and the failure to fasten 


the responsibility upon the proper party, has caused coroner’s juries to at- | 
tempt to fix the blame directly upon the company, where it generally be- 


longs. Ina late English case of a woman killed by a railroad collision, 
the jury very sensibly rendered a verdict that the death “ was caused by the 
imperfect and reckless mode of working the line, and the employment of 
inexperienced men at low wages.” 
in this verdict. Skilled men cannot be employed at low wages, and any 


There is a wise suggestion contained 


attempt to manage a road by unskilled employees is risking the lives of the | 
- Ipassengers to save a few dollars salary, and should meet with prompt pub- 
ic censure. It is not a place for the practice of economy.— /V/ashington | 


Cronicle. 


—WE learn from the Albany Law Journal that at a recent term of the | 


Superior Court of Massachusetts, held at Springfield, the case of George 
H. Knapp, against whom charges had been preferred by the bar associa- 
tion, was called. Mr. Knapp did not appear in person or by counsel. A. 
L. Soule, appointed to conduct the hearing, called several witnesses whose 
testimony showed that Mr. Knapp had collected claims and kept th: 
money, had prosecuted claims previously settled, had often been grossly 
intoxicated, and in other ways, had conducted himself in an unbecoming 


manner. Judge ALDRICH reviewed the testimony at some length, spoke | 


of his personal relations with Mr. Knapp, and decreed Mr. Knapp’s re- 
moval from the bar. 


—OneE of the most striking instances of speedy justice, of which there is 
any example in countries where the rights of accused persons are respected, 


is thus related in a telegram from Hartford, Conn., July 9. We do not | 
vouch for its truth: ‘“ This morning, about half past seven o’clock, James | 


McCabe broke into the jewelry store of W. M. Beaman, in State street, and 


stole $2,300 worth of watches and chains from the safe. The safe had | 


been unlocked by a clerk who had temporarily closed the store to get break- 
fast. McCabe was seen by a clerk in a neighboring establishment, who 
soon reported the facts to the police, and officers were dispatched to various 
points. At eight o’clock McCabe was secured in East Hartford, and at 
half past three he was in the Connecticut state prison to serve out a term 
of seven years. He isa New York burglar and has been in the Albany 
penitentiary.”’ 

—THE Chicago Legal News takes to task Messrs. Shearman and Red- 
field for not incorporating into the last edition of their work on Negligence 
cases published in the legal journals and not elsewhere reported. It says: 
“*So far as we have been able to examine, the authors appear to ‘have cited 
the most important recent cases reported in the regular series of reports; 
but to have ignored entirely the American law periodicals, and, aS a con- 
sequence, to have deprived their readers of the benefit of the recent lead- 
ing opinions from one to three years. We will only cite one case of many 
we have noticed. In Tyler e¢ a/. v: The W. U. Telegraph Co., Judge 
BREESE, in the supreme court of this state, on the 7th of February, 1873; 
delivered one of the ablest and most elaborate opinions ever delivered in 
America, upon the right of telegraph companies to require messages to be 
repeated, and the right as claimed by such companies to purchase exemp- 
tion from liability for negligence. Although the questions decided in the 
opinion are discussed in this work, the opinion is not cited. It was pub- 
lished in the Legal News on the 13th of Septemiber, 1873, and afterWards 
in other legal periodicals.”’ 





| —WE regret exceedingly to have received with the last number of Cha- 
| ney’s Quarterly Michigan Digest, the following announcement: “ Vade- 
| dictory.—With this number the Digest suspends publication for want of 
| income enough to pay for its type-setting. In dropping an undertaking 
which we had hoped would prove more lasting, we have, nevertheless, to 
return our warm thanks to those lawyers who gave it from the start a wel- 
come as unexpected as it was complimentary, and whose good opinion con- 
stituted a “ moral support’ which, in that direction at least, left nothing to 
be asked for. Henry A. CHANEY, Editor. 
W. S. GeorGe & Co., Publishers. 


** Lansing, Mich., June, 1874.” 


This was an exceedingly well-edited publication. Every page bore 
marks of good judgment and painstaking accuracy. In taking leave of 
| our valued friend, the Quarterly Digest, we may be permitted to express 
| the hope that Mr. Chaney will not lay down his pen for the more profitable 
| contests of the bar, but will advance into the higher walks of legal author- 
ship, and give us a treatise on some of the titles of the law. 


—THE following specimen of Chinese conveyancing, which has recently 
come to light in a San Francisco police court, is worth considering. It ex- 
presses so clearly and unequivocally the intention of buyer and seller that 
it would be impossible for legal ingenuity to pick a flaw init. It will be 
| observed that the consideration, the receipt of the purchase money, and the 
| delivery of the chattel, are all distinctly declared. The only objection to 
| the instrument is that the transaction is “tainted with illegality, 


” 


accord- 
ing to the yulgar notions of the outside barbarians, The instrument was 
| in Chinese, and was interpreted as follows: “ Loi Ho makes this distinct 
agreement to sell one because of her present distress, having no money to 
| use, but having a girl named Ah Cheung, aged thirteen years, born in the 
first month of the year, the twentieth day, at two o’clock A.M. Now Loi 
Ho is willing to sell this girl to another person to get money to use. The 
| middle man, Ah Loke, finds Qui Foh willing to buy her. ‘The three per- 
sons (Loi Ho, Qui Foh and Ah Loke), face to face distinctly determined 
the price of her body to be $200. From the day of this agreement, the 
money being all paid in presence of all, Loi Ho with her own hands hav- 
ing received the money, the girl and the money both exchange hands. Qui 
Foh may take the girl, Ah Cheung, for her own until she has grown up to 
full size. This is true money and a true bargain. No other person has 
any part init. Thatthere may be proof of this, Loi Ho makes this bill of 
sale, one paper, and gives it to Qui Foh to receive and keep for proof, 

** Signed by Loi Ho, her finger mark.” 


Notes of Cases. 


| . Contract to Convey Made by Agent—Statute of Frauds.— 
| Where the name of the agent, with whom a contract for the purchase of real 
estate was made, appears in the written memorandun. of the agreement signed 
| by the purchaser, who is the party to be charged, the statute of frauds is satis- 
| fied although the names of the principals are not disclosed therein, Walsh v. 
| Barton 24 Ohio State, 28. 


| Specific Performance —Burden of Proof. — When a vendor of 
land, having contracted to convey a perfect title, brings his action to compel 
specific performance against the vendee, who denies the sufficiency of the 
vendor's title, the burden of showing title in himself rests on the plaintiff, and 
-he introduction of a deed of recent date executed to himself, without further 
proof of title, is not sufficient. Ibid. 


Specific Performance—Lien upon Property, when a Defence 
by Purchaser.—A purchaser of land, who is entitled under his contract to 
a perfect title, cannot be compelled to perform his agreement if the property 
purchased be subject to a judgment lien, unless he can be protected by the de- 
cree from loss or inconvenience by reason of the lien, although it be shown 
that the judgment debtor has other property sufficient to satisfy the judgment. 
Ibid 

Railroad Companies—Power to Purchase Land—Ohio Statute. 
—The power to purchase land, conferred upon a railroad company by section 
14 of the act of February 11, 1848 (S, & C. 273, note), is not limited to the 
acquisition of such lands as may be necessary for operating or maintaining its 
road. Ibid. 








——. If, in making a purchase of real estate, ‘the 
company abuse the power conferred upon it by said section, still, after re-sale 
ahd conveyanee, the tithe becomes indefeasible in the hands of its vender 





Thid, 











—_—_.s 5 fA A 





TS. 


bore 
ye of 
press 
table 
thor- 


ently 
itex- 
that 
ll be 
d the 
nm to 
ord- 
was 
tinct 
y to 


real 
ned 
itis- 
lv. 








July 23, 1974.) 


CENTRAL LAW JOURNAL. 369 





cuted bya railroad company on “‘ the road "’ of the company, ‘‘ whether made 
or to be made, acquired or to be acquired, and all property, real cr personal,” 
of the company, “* whether now owned or hereafter to be acquired, used or 
appropriated for the operating or maintaining the said road,” is not a lien upon 
real estate of the company, then owned or afterward acquired, which has not | 


been used or appropriated for operating or maintaining the road. Ibid. 


Deed by Corporation— Proof of Execution.—A deed, purporting 
to have been executed by the president of a railroad corporation, under the 
seal of the corporation, as authorized by section 15 of the Ohio act of May 1, | 
1852 (S. & C. 279), if objected to, cannot be given in evidence without proof | 


Interpretation—Mortgage of a Railroad, Etc.—A mortgage exe- | 


of its execution, Ibid. 


Vendor and Purchaser—Agreement of Vendee to Maintain | 
Fence.—Where it is stipulated in a deed-poll that the grantee, his heirs and | 
assigns, shall build and perpetually maintain a fence on the line between the | 
land granted and other lands owned by the grantor, and the parties to such 
deed, at the time of its execution, contemplate the subdivision of the granted 
premises into building or town lots, and their subsequent sale, the burden of | 
maintaining such fence will not attach to, or run with, lots which do not abut 
on the line of the proposed fence. Ibid. 

Auction Sales — By-Bidders. — Where a “‘sale"’ at auction is an- 
nounced to be “ positive,” it is an act of fraud on the part of the vendor, or | 
his agent to employ by-bidders to keep up the price for his benefit. Ibid. 

Railroads—Fencing Track—Killing Cattle—Contributory Neg- 
ligence of Owner in allowing Cattle to Run at Large.—In Marietta 
and Cincinnati Railroad Company, as Reorganized, v. Stephenson and Brown, | 
24 Ohio State, 48, the following points are ruled : 

I. Inclosures of railroads, as required by the Ohio act of March 25, 1859 
(S & C. 331), must be separate and distinct from the enclosures of adjoining | 


proprietors, 

2. The obligation to construct and maintain fences upon both sides of. rail- 
roads, imposed by that act upon railroad companies, is not limited to owners 
and occupiers of adjoining lands. but extends to the public generally. 

3. The rule of the English common law, which requires the owners of do- 
mestic animals to restrain them from running at large, has never been adopted | 
or recognized as the common law of this state. | 

4. The owner of such animals running at large is not guilty of a breach of | 
any duty imposed upon him by the Ohio act of April 13, 1865 (S. & S. 7), if | 
they be at large without the omission on his part of reasonable care. 

5. Where cattle running at large, without the fault of the owner, enter the | 
enclosed field of another person, through which a railroad passes, and thence 
go upon the track of the road by reason of the want of fences which it was the 
duty of the railroad company to have constructed so as to separate the railroad | 
from the adjacent lands, such owner is not guilty, under the Ohio act of April 7, | 
1865 (S. & S. 373), of contributing, by his own wrong, to an injury done by a | 
passing train to his cattle while upon the railroad. 


1. Federal Court Practice—Parties as Witnesses.—The federal 
statute of July 2, 1864 (13 Stat. 351), making parties competent to testify, is 
remedial, and is to be liberally construed. Nash v. Williams, Supreme Court 
United States, October Term, 1873. 

2. Although a party has made one deposition in a cause, 
he is not precluded from making another, nor is the sanction of the court nec- 
essary to validity of the second deposition. Ibid. 

Lost Records—Secondary Evidence.—In Nash v. Willi ms, Supreme 
Court of the United States, October Term, 1873, secondary proof was offered 
of a jucgment, the original record of which was destroyed by fire in the year | 
1862, The proof in question consisted of a copy of the judgment, the latter 
duly certified by the clerk of the court by whom the judgment was rendered. 
It was proved that the certified copy had been destroyed. The judgment in 
question was recovered upon a prior judgment in favor of the same plaintiff 
against the same defendant. There was evidence tending to show that a cer- 
tified copy of the latter existed, but it was not positive. There was no proot 
of the existance of such a copy of the judgment sought to be proved. ‘There 
was a discrepancy as to a single word in the copy offered in evidence. It set | 
forth that the clerk had assessed the damages at “forty-three thousand nine | 
hundred and sixty-six dollars and thirty-four cents, and that it was, therefore, 
considered by the court that the plaintiff recover of the defendant the suin of 
forty three thousand nine hundred and /f#irty-six dollars and thirty-four 
cents,” etc. It was satisfactorily proved, a/iunde, that thirty instead of sixty | 
was correct, the latter being a mistike of the copyist, Under these circum- | 
stances it was Ae/d that the secondary evidence offered was properly admitted. 
Mr. Justice SWAYNE, in delivering the opinion of the court, said; “The | 
principle established by this court as to secondary evidence in cases like this 
is, that it must be the best the party hasit in his power to produce, The rule | 





| 











is to be so applied as to promote the ends of justice, and guard against fraud, 
surprise and imposition. Renner v, The Bank of Columbia, 9 Wheat. 597; 
1 Greenl. Ev., sec. 84 and note. The copy here in question was properly ad- 
mitted. Winn v. Patterson g Pet. 676 This court has not yet gone the length 
of the English adjudications, which hold, without qualification, that there are 
no degrees in secondary evidence. Doe v. Gilbert, 7 Mees. & W. 106. The 
act of Congress of March 3, 1871 (16 Stat. 474, ch. III.), provides for putting 


| in a permanent form proof of the contents of judicial records lost or destroyed, 


such proof to take the place of the original records for a!l purposes The 
statute of Texas upon the subject of proof in cases of lost records ( Paschal’s 
Dig., Art 4,969) has also been referred to in this connection. ‘There is noth- 


| ing in either the act of Congress or the statute in conflict with the action of the 


court we have been considering.” 


Administration of Estates—Presentation and Allowance of 
Claims—Texas Statute.—A statute of Texas requires all claims against 
the estate of a decedent to be presented to his legal respresentative, and to be 
allowed by such representative, and to be approved by the probate judge. 
Until so allowed and af proved they have no legal validity, and cannot be re- 
cognized as debts against the estate. If di-allowed, or not approved, they 
must be sued upon within three months. If sued without a refusal to allow or 
approve, there can be no recovery. The absence of such fact is fatal to the 
action. Paschal's Dig., Art. 1,309, 1,311; Danzy v. Swenney, 7 Tex. 625; 


| Marlin v. Harrison, 7 Tex. 456. Construing this statute, it is Ae/d in Nash v. 


Williams, Supreme Court of the United States, October Term, 1873, that 
where the order of sale sets forth that the claims had been a//owed by the ad- 
ministrator, but is silent as to its approval by the probate judge, it is not void 
so that it can be impeached collectually. Upon this point Mr. Justice SWAYNE 
expresses the rule of the Supreme Court of the United States, as follows: 

“The application of the judgment creditor and the answer of the adminis- 
trator gave the judge jurisdiction over the parties and the real estate of the 
deceased. Paschal’s Dig. Art. 1,305. Jurisdiction is the power to hear and 
determine, To make the order of sale required the exercise of this power- 
It was the business and duty of the court to ascertain and decide whether the 
facts were such as called for that action. The question always arises in such 
proceedings—and must be determined—whether, upon the case as presented, 
affirmative or negative action is proper. The power to review and reverse the 
decisions so made is clearly appellate in its character, and can be exercised 
only by an appellate tribunal in a proceeding had directly for that purpose. 
It cannot and ought not to be done by another court, in another case, where 
the subject is presented incidentally, and a reversal sought in such collateral 
proceeding. The settled rule of law is, that jurisdiction having attached in 
the original case, everything done within the power of that jurisdiction, when 
collaterally questioned, is to be held conclusive of the rights of the parties, un- 
less impeached for fraud. Every intendment is made to support the proceeding. 
It is regarded as if it were regular in all things and irreversible for error. In 
the absence of fraud no question can be collaterally entertained as to anything 
lying within the jurisdictional sphere of the original case. Infinite confusion 
and mischiefs would ensue if the rule were otherwise. These remarks apply 
to the order of sale here in question, The county court had the power to 
make it and did make it. Itis presumed to have been properly made, and 
the question of its propriety was not open to examination upon the trial in the 
circuit court. These propositions are sustained by a long and unbroken line 
of a judications in this court. The last one was the case of McNitt v. Tur- 
ner, 16 Wall. 366. They are not in conflict with the adjudications of Texas 
upon the subject. 

“ The statute of Texas does not require the evidence upon which the judg- 
ment of the court proceeded to be set forth in the record. Such a statement 
can do no good, and its omission does no harm. As regards public officers, 

acts done which presuppose the existence of other acts to make them legally 
operative, are presumptive proofs o? the latter.’ Bank United States v. Dan- 
dridge, 12 Wheat. 70. ‘ Facts presumed are as effectually established as facts 
proved, where no presumption is allowed."" Ward's Lessee v. Barrows, 2 
Ohio State, 247. In the case last mentioned a sale for taxes came under exami- 
nation. It was held that certain acts of the county auditor were presumptive 
proofs that he had administered to the collector the oath prescribed by law 
touching the delinquent list. ‘The sale was sustained. Here the judge who 
made the order of sale was the judge to approve the claim. ‘The order was 
presumptive proof of the requisite approval. Such approval was necessarily 
implied, and what is implied in a record, pleading, will, deed, or contract, isas 
effectual as what is expressed. United States v. Babbit, 1 Black, 61.” 


Lost Depositions—-Secondary Evidence of their Contents when 


| the Witness is Living.—In Burton v. Hard. Supieme Court of the United 


States, October Term, 1873, it is Ae/d, that where a deposition has been reg: 
ularly taken and filed with the papers in the case, and is subsequently lost a7 
destroyed witheut the fault of the party at whose instance it is taken, stteb 





a 


370 CENTRAL "LAW JOURNAL. 


{Number 30, 





party has a right to give in evidence a copy of the same, although the witne s 


be living. The witness in this case resided in another state. Mr. Justice 
SWAYNE discussed the rule as follows: 

“It is an axiom in the law of evidence that the contents of any written in- 
strument lost or destroyed may be proved by competent evidence. Judicial 
records and all other documents of a kindred character are within the rule. 
Renner v. The Bank of Columbia, 9 Wheat. 581; Riggs v. Tayloe, Ibid, 
483; 1 Greenleaf's Ev. sec 509. But it issaid a different rule as to depositions 


—unless the witness be dead—obtains in Vermont, and the cases of Follet v. | 


Murray, 17 Vermont, 530, and Low v. Peters, 36 Ibid, 177, are referred to as 
supporting the exception. Those cases are unlike the one before us. In Fol- 
let v. Murray the witness resided within the state, and there being no copy of 
the caption it did not appear that the deposition had been regularly taken, In 
the other case the witness was dead, and no question was raised as to any de- 
fect in the lost original. The copy was, therefore, admitted as of course. If 
a deposition be not properly taken, it is not made admissible by the death of 
the witness. Johnson v. Clark, 1 Tyler, 449. In Harper v. Cook, 1 Carr & 
P, 139, it was held that the contents of a lost affidavit might be shown by 
secondary evidence. ‘The necessity of retaking it was not suggested. In the 
present case the witness lived in another state and more than one hundred miles 
from the place of trial. The process of the court could not reach him ; forall 
jurisdictional purposes he was as if he were dead. It is well settled that if 
books or papers necessary as evidence ina court in one state be in the posses- 
sion of a person living in another state, secondary evidence, without further 
showing, may be given to prove the contents of such papers, and notice to pro- 
duce them is unnecessary. 22 Con 272; 4 Bennet (19 Mo), 475; 10 Barb. 
376; see also 3 Monroe, 532; 7 Pick. 10; 9 Cow. 115; 13 J. R. 58. Here 
there was nothing to prevent the operation of the general rule as to proof 
touching writings lost or destroyed. The deposition was one of the files of 
the case. The plaintiff was entitled to the benefit of the contents of that docu- 
went. Having been lost without his fault, he was not bound to supply its place 
by another and different deposition, which might, or might not, be the same 
in effect with the prior one.” 


Secondary Evidence of the Contents of Bank Books.—In the 
same case it is ruled that secondary evitience is admissible to prove the nega 
tive fact that the books of a bank located in another state do not contain cer- 
tain entries, the party offering the evidence having shown that he had attempted 
to procure the books themselves, but that those having them in custody had 
refused to permit them to be taken. The court also apply the rule laid down 
by Greenleaf with regard to voluminous documents, as follows: 

““ When itis necessary to prove the results of voluminous facts or of the ex- 
amination of many books and papers and the examination cannot be conve- 
niently made in court, the results may be proved by the person who made the 
examination. 1Greenl. Ev. sec. 93. Here the object was to prove, not that 
the books did, but that they did not show certain things. The results 
sought to be established were not affirmative, but negative. If such testimony 
be competent as to the former, a mu/to fortiori must it be so to prove the 
latter.” 


Homestead Exemption.—The constitution, and probably Comp. I..ws 
of Michigan, 27? 6137-6145, exempt a homestead only as an entirety—not a 
part of or an undivided interest in a homestead. Existing laws furnish no 
practical mode of securing a homestead in an undivided portion of premises, 
particularly where the claim is set up to the upper story only of a building 
used incommon. Amphlett e¢ wx. v. Hibbard, Supreme Court of Michigan, 
April Term, 1874. 

Evidence of Homestead Rights.—A deed of property 
claimed as a homestead, executed after the time when it is claimed that the 
homestead right attached, bears materially on the question of that right, and 
is admissible in evidence in ejectment brought for the premises.—Ibid. 

Purchase Money— Mortgage Unsigned by Wife.—A mort- 
gage for purchase money upon an undivided half of certain property was held 
a valid security upon that half, though the mortgagor's wife did not join; also 
that, it would take precedence of any homestead rights in that half. The con- 








veyance and mortgage back being contemporaneous and to be construed as | 


one, the title vests only subject to the mortgage.— Ibid. 
Homestead—Case in Judgment.—Hibbard brouzht ejectment. ‘The 


Amphletts claimed a ho.westead right, but circuit judge decided against it, find- 
ing tha: john W. and Moses H. Amphlett had been tenants-in-common, and | 


that J. W. and wife had deeded their undivided half to M. H. with warranty, 
the latter returning a mortgage on the whole property, his wife not joining. 
Neither was she made a party to the subsequent foreclosure, under wlic] the 
property was bid off to Hibbard. The building on the premises was u-ed 
partly by Moses’ family, and partly by J. W. and M. H. for store purposes. 
M. H. and wife had also reconveyed to J. W. an undivided half of the whole 
without specifying which half. The judgment was affimed.—Ibid. 


! 

Conveyance—Election as to Undivided Portion.—lIi{, in the ab-_ 
| sence of proof thereon, there is any right of election as to which portion 
| passes by a conveyance of an undivided portion, the right belongs to the 
grantee.—Ibid. 


Mortgage Void as against Homestead.—Where one, his 
wife not joining, mortgaged certain property in half of which he possessed 
homestead right, and afterward conveyed an undivided half of the property 
with warranty, it was held fair to presume that if it was intended to convey 
either half as distinct from the other, it was the half least encumbered. The 
mortgage would then be void as to the husband as well as to the wife, so far 
as the homestead half was concerned (Dye v. Mann, 10 Mich. 291; Beecher 
| v. Baldy, 7 Mich. 488), and would not be made valid by the subsequent con- 
veyance, even though the property should cease to be a homestead.—Ibid. 


Registration—Subsequent Purchasers—Notice by Record.—In 
general, he who seeks benefit from the recording Jaws must incur all risks from 
the failure duly to record his papers, whether the fault be his own or an of- 
ficer's. Such laws cannot be equitably construed to embrace cases not within 
them, or as giving constructive notice of things not shown by the records 
Where, ¢. g., a mortgage appears to be for less than the fact, or a deed to cover 
less than was embraced by it, it has been generally held that a subsequent pur- 
chaser may rely on the record as showing the exact facts. Frost v. Beekman, 1 
Johns. Chy. 288; Heister’s Lessee v. Fortner, 2 Binn. 40; Sawyer v. Adams, 
8 Vt. 172; Sanger v. Craigue, 10 Vt. 555; Jenning’s Lessee v. Wood, 20 
Ohio, 261; Chamberlain v. Bell, 7 Cal. 292; Baldwin v. Marshall, 2 Humph. 
216; Shepherd v. Burkhalter, 13 Geo. 444; Miller v. Bradford, 12 Lowa, 14; 
N. Y. Life Ins. Co. v. White, 17 N. Y. 469; Barrows v. Baughman, 9 Mich. 
213; Barnard v. Campau, Supreme Court of Michigan, April Term, 1874. 











Queere.—If a deed that has been incorrectly recorded 
is shown to a prospective purchaser of the lands conveyed by it, or if in this 
case the sheriff had shown to Campau his execution and the levy upon the 
land in question thereon endorsed, whether such positive and unequivocal no- 
tice would have any effect as against the record.—Ibid. 


Oral Notice.—Mere oral notice simply puts the person notified upon en 
quiry ; he need not assume that it asserts the facts, and if reasonable diligence 
furnishes no corroboration from sources likely to be informed, the notice loses 
all force. (Converse v. Blumrich, 14 Mich. 109.) Ibid. 


Constructive Notice.—Subsequent purchasers are charged with construc- 
tive notice of what appears of record, and their rights are the same whether 


they have actually seen the record or not.—Ibid. 

{ In Botsford, ef af v. Kleinhans, e¢ a/, Supreme Court of Michigan, April 
term 1874, it appeared that Kleinhans & Draper, produce dealers, sued the 
plaintiffs in error, commission merchants, for wheat sold against orders and 
at a loss, and to recover a balance of account. After most of the wheat had 
been sold, a partner of the Botsfords had retired from business and the Bots- 
fords had continued under agreement and public notice that they were to settle 
accounts and collect firm debts. Subsequent accounts between Kleinhans & 
Draper and the new firm were kept separate, but dealings continued as before 
and accounts of sales were rendered from time to time. The following points 
| are ruled: 


Evidence—Clerk’s Letter.—In a suit between firms relating to certain 
sales, a letter, written in the name of one of the firms, by a boy in the office in 
answer to adispach referring to the sales, was offered in evidence, but objected 
to for want of proof of authority to write it A member of the firm tes- 
tified to the handwriting; also that the letter was written on paper having the 
printed heading of the firm and such as was used in the office at the time; 
also that the boy was in the firm's employ and sometimes wrote letters for it; 
though he said he did not know whether this particular letter was written by 
the firm's authority, or how or by whom it was semt. It was held that the evi- 
dence was sufficient to go to the jury on the question whether written by the 
firm's authority, and that the letter was properly admitted. 


Evidence of Dealings with a Firm and its Successors.—In suing 
| an old firm upon dealings which had been continued with its successors, i 
| would be competent to admit in evidence a note payable to and endorsed by 
the new firm, if it related to the account with the old one. 





| Transfer of Accounts from old to new Firm.—Those who continue 
| dealing with a firm after its composition has been changed, the new firm as- 
| suming the right and obligations of the old one, havea right to assume that the 
business will be kept separate, and cannot be bound without their knowledge, 
| consent, or acquiescence, by the transfer of the old account, to the books of 
| the new firm, and by the continuance of the accounts after the dissolution of 
| the old firm. 
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